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What is an adequate limit? 

Clients often ask this question, but unfortunately there is no definitive answer.  

Professional indemnity insurance will mitigate the costs of professional negligence, but 

only to an extent. 

Unlimited cover is not available (and, even if it were, the cost would be prohibitive) and 

your policy has a limit on the amount insurers will pay to cover your liability to a claimant 

– the limit of indemnity. 

Corporate insolvency or personal bankruptcy is a real prospect for any client facing a 

claim in excess of the available insurance cover. 

Whatever your legal status, you need to consider carefully whether your current limit of 

indemnity is sufficient to meet claims that may be made against you during the currency 

of the policy, but paid many years into the future. 

 

Factors to consider 

There are several factors to take into account to assess what is an adequate limit of 

indemnity. It should reflect the maximum probable claim that could be made against you, 

after allowing for a claimant’s damages and costs. That will depend on inter-related 

factors such as: 

• the nature of your activities – providing design services on a large office block clearly 

has the potential to produce a larger claim than a small survey 

• the size and complexity of projects worked on 

• consequential losses in addition to direct losses – for example retail developments 

• design and construct procurement enhances the risk of cost overruns and delays 

• involvement in high-risk areas – for example work on contaminated land or marine 

activities 

• claimant costs, which can be substantial, form part of the limit of indemnity and are 

not paid in addition 

• interest may be awarded by a court and that would increase the size of any claim 

against you, whereas your limit of indemnity is that which applied at the time the claim 

was notified 

• whether your designs are used on a repeat basis – only one limit of indemnity may 

apply 

• the applicable law – for example US law will usually result in much greater court 

awards than Australian law 

• the magnitude of a claim often bears no relationship to the amount of fees received – 

for example, site investigations may result in substantial delays and claims for 

increased costs. 

Do not take comfort from a view that your activities are ‘low risk’ and low cover is 

therefore adequate. For example, delays in submitting planning applications or obtaining 

approval can result in significant claims. 

Most claimants eventually accept it may be preferable to take the money available from 

insurers rather than run the risk of pursuing a defendant for an uninsured amount. 
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Clients, when faced with this problem, often find the situation extremely stressful. It is 

much better to maintain an adequate limit than run the risk of incurring potentially 

uninsured liabilities. Not all claimants may be prepared to settle for your limit of indemnity 

and contractors especially may take a far more aggressive view. 

 

What has been the trend in limits? 

Generally, there is little difference between limits of indemnity carried by clients now and 

10 years ago. In real terms, many clients now carry less cover than they did in the past. 

Against a backdrop of increasing claims costs, that statistic is a concern. 

 

What has been the trend in claims? 

The last 10 years has seen an increase in the number of large claims. The largest claim 

made against a client to date is for more than $A200 million. Although that is exceptional, 

it demonstrates the upward trend in claims costs. 

We have noted with alarm an increase in the number of claims involving clear design 

errors to which there is no defence. Despite quality assurance and quality management, 

more basic design errors are occurring. 

The popularity of design and construct as a method of procurement is having a major 

impact on claims. Contractors are prepared to enter into onerous contracts with their 

clients and will therefore try hard to blame clients’ designs for any additional costs 

incurred that were not anticipated at tender stage. 

Amounts claimed for delays or cost overruns under design and construct projects are 

often substantial. 

Fee competition can be a problem and often fees are simply inadequate to conduct 

services properly. 

 

Higher cover for a specific project 

Clients are often faced with the problem of requiring a higher limit of indemnity for a 

specific project than they generally carry to meet the terms of the appointment; often the 

problem is exacerbated by a low level of fees for the project. 

Insurers may sometimes be prepared to provide an increased limit of indemnity on a 

project-specific basis. However, it is important to remember professional indemnity cover 

operates on an annually renewable basis and your clients will generally ask you to 

maintain that level of cover for some years after the project has been completed. Insurers 

may require additional premiums each year for the top-up arrangement, long after fees 

for the project have ceased. If your clients require higher limits of indemnity, the long-term 

additional cost of the cover needs to be accounted for in your fee bid. 

Any contractual requirement to maintain professional indemnity insurance needs to be 

based on the continuing availability of cover at commercially reasonable premium rates. 

However, even if it is no longer commercially viable, that does not mean your liability 

evaporates. 
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A final paradox  

When an indemnity limit is low, insurers can be faced with a claim for an amount in 

excess of the limit, even though the client’s true liability may be substantially less. 

Unfortunately, the outcome of litigation is never certain and, if insurers fight the claim and 

lose, you may be exposed to an uninsured loss. Rather than risk that, insurers may have 

to agree a settlement up to the full limit of indemnity even though the payment may be 

considered excessive. 

 

What should you do? 

Your limit of indemnity needs to be monitored continuously. If you have any doubts, 

contact  your JMD Ross broker for advice.  
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