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Liability and insurance considerations when appointing sub-consultants 

 

 As lead consultant, you will have vicarious liability for claims arising from your sub-
consultants’ activities. 

 

 It is likely any claims arising from your sub-consultants’ negligence will come through 
your office. 

 

 Your liability for such claims would be covered under your professional indemnity 
insurance arrangements, but Insurers retain their subrogation rights against negligent 
sub-consultants. 

 

 It is not possible to contract out of liability that may attach to sub-consultants’ actions, 
but there are ways to reduce your exposure. 

 

 It is imperative that a sub-consultancy agreement be established on a “back-to-back” 
basis with your Conditions of Engagement. This should ensure any obligations 
imposed on you are passed on to your sub-consultants. 

 

 Consider including a clause through which your sub-consultants indemnify you for any 
claims arising from their negligence. 

 

 As well as ensuring sub-consultants are tied in on a “back-to-back” basis, you need to 
satisfy yourself as to the adequacy of their insurances. Their insurances must be in 
place not only when a sub-consultancy agreement is signed, but also when a claim 
may be notified. There is therefore an on-going requirement to ensure cover is being 
maintained.  

 

If you employ sub-consultants, you are legally fully responsible for their actions. Your 
professional indemnity cover provides protection to you for your own actions and insurers 
retain the right to claim against sub-consultants.  

 

While the cover is fully operational, remember: 

 

 You will incur a premium charge as fees payable to sub-consultants should be 
included in your annual fee return to JMD Ross. Even when sub-consultants are 
insured, their insurance may fail, or be inadequate or insufficient, or, while cover was 
in existence at the time the work was awarded, it may not be in place when a claim 
arises many years later. 

 

 Your claim record, which inevitably influences the level of premium, is put at risk. We 
have seen claims causes solely by errors of sub-consultants who were uninsured at 
the time the claim arose. 

 

 You place your self-insured excess at increased risk and you may have to spend your 
own valuable time defending a claim. 
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 Always endeavour to pass on the same Conditions of Engagement to your sub-
consultant as those agreed between you and your client. 

 

An appropriate system should be established so the existence and extent of all sub-
consultants’ professional indemnity insurance arrangements are checked, not just when 
you are awarded work, but for a reasonable period thereafter.  

While it is comforting, it is not always necessary to ensure your sub-consultants carry the 
same level of cover as you. But you should consider whether the level is sufficient. If not, 
seek an increased limit. 
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