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At times, JMD Ross is asked to provide examples of how claims have arisen in the past 
against building services engineers (in contrast to civil or structural claims that tend to be 
more widely publicised). 

Here are a few from the JMD Ross Professional Risks’ archives: 

Example 1 

The insured was appointed building services engineer for constructing an office building. 
Shortly after practical completion, a flood occurred in the plant room and discharged 
through an unsealed conduit hole in the floor, flooding the storeys below and causing 
about $400,000 of damage. The developer claimed the cost of reinstatement from its 
building insurer, which brought an assigned action against the main contractor and 
succeeded. The contractor then sought recovery from the architect and the insured. 

JMD Ross’s engineering expert’s opinion was that the insured had discharged its 
inspection duty by warning that appropriate waterproofing measures remained 
outstanding. The court found in the contractor’s favour and awarded it 50% of its outlay, 
split equally between the architect and the insured (each paid 25%). 

The judge appeared to take only limited interest in the expert evidence and legal 
arguments presented, focusing instead on an extensive review of the law of contribution. 
The solicitor commented that the judge appeared uninterested in the facts of the case. 

The architect and the insured took advice on the prospects of a successful appeal but 
ultimately abandoned the plan given the sums at stake and the threat of increased costs 
if unsuccessful. 

Example 2 

The insured firm was the building services engineer for a major refurbishment program to 
an existing theatre. The project was delayed and the client incurred substantial 
acceleration costs to put it back on schedule (in mitigation of the revenue it would have 
lost by having to cancel theatre productions if the theatre had not re-opened until mid-
season). The case against the insured was simply a failure to provide accurate and timely 
drawings. An expert’s report suggested the insured was at fault, along with other 
professionals on the contract. 

Chief causes of serious delays in the production of design information were:  

 The tender drawings produced by the design team were not co-ordinated, so the 
tender was based on inadequate information. 

 Because of the client’s accelerated program, the detailed design period, which was 
scheduled to last six months, was condensed into three months. 

 The complexity of the project meant co-ordination reviews highlighted an inordinate 
number of clashes, all of which resulted in redesign post tender. 

JMD Ross Professional Risks managed to avert a claim but only at the cost of the insured 
having to incur acceleration costs to catch up on the delays and rectify the design errors. 
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JMD Ross persuaded the insurers to cover those costs, which, in addition to the 
expenditure on lawyers’ and experts’ fees, was more than $200,000. 

Example 3 

The insured was project manager, designer, architect and quantity surveyor for 
constructing a Defence Department containment facility (essentially laboratories for 
conducting controlled explosions and other hazardous activities). During commissioning, 
over-pressurisation in one room occurred, causing an implosion that damaged the 
immediate and surrounding areas. That gave rise to the need for a review and re-
designs, which delayed the project for almost two years. Additional costs of about $10.5 
million were incurred, of which $7 million was attributed to the implosion. 

On one level, that was due to a simple commissioning error by the contractor but 
ultimately the design should have prevented that. The insured was forced to admit, 
following a review, that the design could have been better produced. 

The dispute was eventually settled on an amicable basis, the commercial relationships 
between the various parties being such that everyone was desperate to avoid litigation. 
The insured had to make a sizeable fee waiver to achieve that. JMD Ross persuaded the 
insurers to make a significant contribution towards the waiver, given the circumstances. 

Example 4 

The insured was the building services engineer for extending and refurbishing a leisure 
centre. They designed a hot water system that treated water from the swimming pool and 
recycled it for use in the showers. The water was treated by a combination of ultra-violet 
light and weekly pasteurisation. 

Initial testing had indicated excellent water quality but later tests showed higher-than-
expected levels of bacteria. Increased levels of chlorination were thought to have solved 
the problem but further tests then revealed legionella bacteria. 

It was ultimately discovered that an oversized UV lamp on the shower pool circuit, 
apparently specified for de-chlorination of the pool water, was removing all biocide from 
the system. The lamp specified by the engineer appeared to have been incorrectly sized 
if disinfection was intended in addition to de-chlorination. 

The lamp supplier had confirmed in writing to the engineers that the lamps would disinfect 
the water, but apparently they could not do so without breaching the approved code of 
practice. The engineer felt it had exercised reasonable skill and care in the design and 
any costs should be recovered from the supplier. However, it emerged the engineer’s 
specification had been based on limited information from the supplier which, when 
scrutinised by independent experts, was immediately recognised as poor quality. The 
engineer should have made further inquiries but failed to do so. 

Significant costs were incurred in keeping the pool open while investigations were 
conducted (at further cost). The remedial solution eventually involved replacing the UV 
lamps with a chlorine dioxide unit. 

Fortunately the insured could mitigate its position by exercising commercial pressure on 
the client to enter into a negotiated settlement much lower than originally claimed and 
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then by arguing the supplier should make a contribution. Ultimately, the matter was 
settled within the excess but still at a considerable sum. 

Example 5 

A client accepted a commission to design services required for a laboratory containing 
closed temperature control rooms for safely conducting experiments on extremely 
dangerous viruses. 

The brief was ambitious from the outset and involved state-of-the-art solutions designed 
by the insured that failed to achieve the principal’s requirements. A settlement was 
reached on the basis the insured had no defence on liability – having agreed to provide 
something that was probably never going to be achievable (the principal was 
subsequently forced to accept that and the settlement did not pay for him to be in the 
position he would have enjoyed had the insured not breached a contractual undertaking, 
as would normally be the case). 

We hope these examples are informative. Please contact JMD Ross Professional Risks if 
you have any queries.  
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